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P R O C E E D I N G S

M S .  D U R R :  O k a y ,  w e ' r e  g e t t i n q t  r e a d y

3 to s tar t .  The Envi ronmenta l  Appeals Board of

4 the Uni ted States Envi ronment  Protect ion Agency

5  i s  n o w  i n  s e s s i o n  f o r  t e l e c o n f e r e n c e .  i n  r e :  P P G

b  l n d u s t . r - L e s  O h a o ,  T n c . ,  P P G  T n d u s t r r e s ,  T n c . ;

7  P e r m i t  N o .  R C R A - O H D - 0 0 4 - 3 0 4 - 6 8 9 ,  R C R A  A p p e a f  N o .

8 07-01.  The Honorable Judgre Char les Sheehan

9  p r e s i d i n g .

10 r J  UUUt r  b r lEEH l \ l \ :  L jOOO morn fng ,

11  Mr -  K rueqer ,  Mr .  Schmidc .

L2

13

L 4  H o n o r .

15

M R .  S C H M T D T :  G o o d  m o r n i n g ,  J u d g e .

r  r n  i  n r r  v ^ , ,  rI v lK ,  KRU.EGE jH :  GOOC1 mL  - - - - - -  
"

JUDGE SHEEHAN: Yes, Judge SheeLran

1-6 here, and with me is our senior counsel,  Nivea

1- ' l  Berr ios,  who wi l1,  i f  she has any quest ions in

18  add i t i on  to  m ine ,  be  f ree  to  ask  them.

I9 Given the fact  that we are on bv

2 0  c a l l ,  T  t h i n k  i t ' s  b e s t  t h a t  w e  p r o c e e d  b y

2 1  i n f r o d r r c i n o  o r r r a s e l v e s  b e f o r e  e a c h  o f  u s

22 speaks,  just  to  be c lear  who i t  . is  speaking.
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1  Th is  conve rsa t i on  o f  cou rse  i s

2 being transcr ibed, so i t  a ids in

?  - r A n q / ^ r  i  n l  i  n n  a S  w e _ L _ l  .

4 ls that okay?

5 MR. SCHMIDT: Yes, Your Honor.

b  l n 1 s  a s  x o l ]  S c n m r ( l l .

7 MR. KRUEGER: Yes,  Your  Honor.

U  T o m  K r u e g e r .

9 JUDGE SHEEHAN: This  is  an o1d case.

1 0  r L ' s  a b o u t  1 5  m o n t h s  o 1 d  a t  t h i s  p o i n t ,  f i l e d  i n

11 May of  '07.  And we now have before us a seventh

L 2  m o t i o n  f o r  e x t e n s i o n  o f  t i m e .  W e ' r e  c o n c e r n e d

13 about .  Lhe ext remely h igh number of  extensions

t4 grant-ed at  th is  point ,  and thought  the case

1-5 would have been concluded by now, g iven some of

1 6  t h e  r e p r e s e n L a L i o n s  L a t e ] y -

17 In ,June,  i t  was repr .esenEed that

1 8  v o r :  t h o r : o h F  t h F r -  r ' ^ r r , ^  l - , : \ ' 6  - ^ m h i  6 r -  e  a n d

19  f i na l  reso lu t i on  by  Ju l y ,  bu t  t ha t  d idn ' t

20  happen , -  i s  t ha t  r i gh t  ?

21 -  Mr .  K rueger ,  you  wan t  t o  go  f i r s t

22 about why thal  . representat ion was
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1  un fu l f i l l ed?  Was  i t  t he  MACT i ssue  on l y  o r

2 o j -her i  ssues ?

3 MR. KRUEGER: The MACT issue certainly

4 did s low matters down. As we indicated in the

5  l as t  reques t  f o r  ex tens ion ,  a  recen t  s tack  tes t

6 required some furLher evaluaLion by both

7  pa r t l es ,  bu t  u l t i na te l y  he lped  us  to  come to  a

B  reso lu t i on .

9  A t  t h i s  po in t ,  I  do  be l i eve  tha t  we

10  have  reso l ved  the  ma t te r .  Tha t  i s ,  a t  t h i s

11  po in t ,  we  have  ag reed  to  s i x  mod i f i ca t rons  to

1-2 the lssued permit  that resolve t .he matt .ers

13  ra i sed  i n  PPG's  pe t i t i on  fo r  rev iew .

L4  And  a t  t h i s  po in t ,  a f f  bha t  rema ins

15 to be done is to s imply move forward and

a6 implement those modif icat ions. And at th is

L7  po in t  wha t  -  a t  l eas t  T  wou ld  rep resen t ,

18  sub jec t  t o  Mr .  Schmid t ' s  con f i rma t ion ,  a l l

19 that remains to be done is to have the

20  pa r t . i es  ag ree  on  the  app rop r ia te  regu la to ry

21 mechanism for moving for-ward with t .hose

22  mod i f i ca t i ons ,  p ropos ing  t -he  mod i f i ca t i ons ,

Beta Court Reporting
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1  - .  -  i  - ^  |  1 - -  ̂ . . - L  . h p  a n n r o n r i a l  e  n r : h l  i . Cr  Y U  I  v u v r r  L r r L  u p p l v p ! r { L L  t - u l f  r

2  pa r t i c i paL ion  measures ,  and  assuming  tha t

?  n r r h l i r  n : r t i c i n r t i n n  r i n a < n ' t -  r o d , , i ?,  _  _ a - - - - e  a n y

4 changes, then moving forward to rnodi fy the

R  n o r m i  I  r c  i h a  . 1 "  F  i  ^ ^  ! - - - . ^  - ^ r ' ^ ^ z lJ  P L  r  L r r L  I , s  r  c r \ J  r  c c u .

6 JUDGE SHEEHAN: Why couldn' t  the

7 permit  be withdrawn and then when the rrew permit

8 is issued --  the old permit  be withdrawn? So

9 that the pet i t ion could be withdrawn, and the

10  i ssue  wou ld  be  moo t  be fo re  us .

11 MR. SCHMIDT: Your Honor,  th is is Rob

1 ? .  S c h m  i  d l  s n e a  k  i  n o  .  T  f h  i  n k  f r o m  P P G '  s

13 perspect. ive,  the problem becomes one --  we need

r  i n  n l  a c a  q . \  r r r a  . - - a n ' t  - -  a n dI a  c l  [ r E l l r t r L  r r r  v r q u r

15  we  can ' t  d i sm iss  - -  we  can ' t  w iLhd raw the

16  cu r ren t  pe rm i t  w iLhou t  hav ing  anoLher  one  i n

f ' 7  p lace  e f  f ec t i ve l y .

18 The modif icat ion procedures that

1 g  l r t e '  r F  f  a l k i n o  , + l - r n r r f  d .  h ^ \ z a  r  n r r h l i . 6

20  pa rL i c i pa t i on  e -Lemen t  t o  i t ,  wh i ch  requ i res

) 1  r h c  r a r r i  / - \ n  l -  . \  l -  , i t a  c / 1 m a  c l , a n c  . 1 r  r - ^ t - ^ h f  i  1 l  I , 'J  u l P u ,  u !  p u u c r r L r a f  ' l '

22 PPG.  denend incr  on  what  mecLran ism tha t  we
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, , n ' - l 6 r l - a L a  l -  n  m n r l i  f r r  l -  h i  <  n o r m i  t

And dur ing the pendency of  that

n r = r i n d  a f  t  i m e  r ^ r h e n  u z a ' r e  m n d i  f  r , ' i n n  l h r -

perm i t ,  i f  U .S .  EPA i s  requ i red  due  to  pub l i c

comnenLs Lo make some changes to the

; r r r c a d  . t  n  I  a n n r r a z r o  r h a t  w e ' V e  - -  { O r  L h e  S i x

m o d i f i c a t i o n s  t h a t  w e ' r e  g o i n g  t o  m a k e  t o  t h e

e x i s L i n g  p e r m i  t  - -  i f  U . S .  E P A  c a n ' t  g o

f o r w a r d  w i l h  a  c h a n g e ,  o r  h a s  L o  m a k e  a

ch-n. 'F fha l .  's  d i  f fcrsn l  f rom the one that

u t e ' \ / F  ^ f i r a a . l  f  . r  r r n l  - - -  - - '  t  -  - t i - 1 1
L r " -  d I r I r E a r  r -  >

p e n d i n g  a t  t h a t  p o i n t ,  w e  w o n ' t r  b e  a b l e  t o

c h a l l e n g e  i t .

I  guess an example woufd be,  in

o r d e r  h e r e  t r . r  F y n l a i n  f h e  n r r l h l  F m  i s  a s  w e

s e e  i t  - -  t h e  c u r r e n t  p e r m i t  a s  i t  e x i s t s  h a s

s i - <  e f  f e r . f  i v e l \ /  s l  e r z e d  n r o r r i  s i r r n s  f h a f  w e r e

a n n p a  l o d  o n c  n f  f h ^ *  - ^  ^ - ^ - - . i o n a _ L
u v P L u f , u .  u P c !  a  L

t raramel  Arq f  . - \ r  ^  ihp lmaf  ox idat ion uni t .  The

p a r t i e s ,  m e a n i n g  U . S .  E P A  a n d  P P G ,  h a v e

a g r e e d  L o  m o d i f y  t h e  l a n g u a g e  t o  r e m o v e

r - e r t : i n  . ) n e r e l -  i n n a l  n . a r . a m p l  a r q  f  r a r m  r h p
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1 thermal oxidat ion uni t  and replace i t  wi th

2  some o the r  Language  re laLed  to  the  ope ra t i on .

3 I f  dur ing the publ ic conun€nL

4  p rocess ,  t he  mod i f i ca t i on  to  the  pe rm l t  t o

5  imp lemen t  t hese  changes ,  U .S .  EPA i s  f o rced

6 to,  because of publ ic conment or considers

'7  |  L  - -  cons ide red  the  pub l i c  co rnnenL  wor thy  o f

B rnaking this change, to go back t-o the

9  o r i c r i n a  I  n e r m i  I  r  - - - " -  - -  - " - - -  ' t o u ] d n ' L
J  u !  r 9 t r r u r  P L r r " r u  r a ' r g u a ! ] E

10 need to be a modif icat ion of  the underly ing

' l  
I  n e r m i  I  i  n  t h a f  , - r c e  a n d  f  h a y F  ' " r n r r  l d n ' t  b e  a n

r .  , , 6 i r , '  r - -  p p e  l - o  r - h a l  l e n o e  t h a tv P P v !  L u r r r L  !  ! v !  r

13  dec i s i on .

14 JUDGE SHEEHAN: You see our concern

15  j s ,  we  have  had  rep resen ta t i ons  aL  LeasL  s i nce

16  m id  June  tha t  t h i s  wou ld  be  done  by  JuLy ,  and

17 , lu ly,  you come back and give us three new

18  i ssues ,  essen t i a l l y ,  i n  add i t i on  to  the  MACT

1 q  i . r q r r e  . r n r r  m a n l -  i 6 t - ] q f l  i n  J u n e .

20 The f inaf approval ,  whatever that

) 1  mp^nq  f t l p  , +nn r . \ n r .  i  A l  a  l r r - h i  i - l  a  nn  t he

22 implementat ion of  mods,  and then you'd l ike

Beta Court Reporting
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r rnf  i  I  Ser) f  ember 1-o . ret  back to uS to te l f  us

w h e t h e r  y o u  n e e d  a n o t h e r  i n d e f i n i t e  p e r i o d  o f

t i m e .  S o  i t ' s  l o o k i n g  f i k e  r a t h e r  t h a n  t h e

w i n c l o w  s h r r l  I  i n n  i n  t h i q  r - ^ q F  ^ s  w F  w a r a  L o l d

i n  , T r n p  i l  ' <  r p - . r n a n i n r r  f o r  , r n  i n d e f  i n i t e

I  an . r l -  h  n f  I  i  ma  c , - '  i t  f  ee l s  l i ke  t he  case  as

n n i n n  n r r l  n f  r o n l - r n l  r a t h e r  t  h a n  o e l - f  i n o  m o l . e

con t ro f l ed .

MR. SCHMIDT: Your Honor,  th is Rob

Schmid t  aga in .  I f  t ha t ' s  wha t  we  have  conveyed

i c r  \ / . r r  F h e f  i e  n n f  w h a t  w e  i n t e n d e d  L O  d o .  T h e

substant ive issues have been resolved and - -

JUDGE SHEEHAN: Then feL me aSK, i f

they 've been resolved by a l l  the appr .opr ia te

decis ion-makers a1l -  the way up the chain,  for

both par t . ies?

MR. SCHMIDT: PPG --  th is  is  Rot)

Schmidt  - -  PPG has conf i rmed that  the language

t t rat  was t ransmit ted to us by U.S.  EPA captures

a f l  o f  t h e  e l e m e n t s  o f  t h e  a g r e e m e n t .  S o  w e  d o

a c L u a l l y  h a v e  n o w  l i n a l  s - L g n o f  f  f r o m  m y  s i d e  o n

l - h c  I : n r r r r . a r r c  l - n  i m n l  F m a n f  f h a  r - h a n r r e q  j - n  t h e

Beta Cout Reporting
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n e r m i l  1 - . .  r a n r a e 6 n l  f h a  a d r a a m a n f

JUDGE SHEEHAN; What  about  you,

M r .  K r u e g e r ?

MR. KRUEGER i  Your  Honor,  we have

concurrence in  the language of  the rev ised

permi t  sect ions up to the leve1 immediate ly

below the d iv is ion d i rector  who issues the

permi  t  .

JUDGE SHEEHAN: Tsn ' t  the d iv is ion

d i  r e c f o r  t h e  n e r s o n  t h a t  n e e d s  t o  c o n c u r ?

MR. KRUEGER: The d iv is ion d i rector

has ind icated that  she would l ike to  wai t  unt i l

" - -  c o m e s  f o  h r = r  a f t e r  o u b l i cL  c  p l : l ! ^ a g E  . 1 L L u c l r _ L y  r r L !  u r L L !  I

comment,  before her  f ina l  concurrence,  buL we

have ind icated to Lrer  that  we st rongfy recof l rmend

t h o s e  c h a n g e s ,  a n c l  w e  a n t i c i p a t e  t h e r e  w j l l  b e

n n  n r n h l a m c  c r r F i a n t  F ^  h r r l . \ l i n  n n m m a n  1 -

,]UDGE SHEEFAN: But I guess what I am

c'et t i  n . r  a f  is  fhF nFrmi t  mods that  have been

m a d e  - -  i  r r e q n e r - F  i v e  n f  r a r h a f  f  h r =  n r r L r l i c  c o m m e n L

p rocess  y i e l ds ,  s i nce  t ha t ' s  unp red i c tab le  and

no one knows what that wi l l  resul t  in -  but as

Beta Court Reporting
www. betarepofting.com(202) 464-2400 (800) s22-2382
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[ a r  a s  t h e  a g r e e d  m o d i  f i c a t i o n s  L o  L h i s  p o i n t ,

h a s  y o u r  d i v i s i o n  d i r e c t o r  a g r e e d  w i L h  a l l  t h e

mods that  you say that  Mr,  Schmidt  sa id PPG has

h e o n  r r i  I  I  i  n a  l - n  d n r

MR. KRUEGER: She has not

i n  r - h a  c i a n n F F  n h - i n  r r n  1 - ^  h 6 v  h ^ r  h

: n d  n n  r h o  n r ^ d z > m  c i ^ ^  t - - -  - ^ - ^ - nL r r L  P _  u 9  r  r d  >  d g  r  s c u

r e c o r n m e n d e d  t h a f  s h e  a g r e e d  L o  L h o s e

m o d i f i c a t i o n s .

in counsel

and has

JUDGE SHEEHAN: But she has not

agreed?

MR. KRUEGER: She has not,  but she

c e f  F . i n l v  h a s  n n f  r l i q a r r r e e d  A q  t  q , a i . l  s h e ' s

i nd i ca ted  she  p re fe r red  to  wa i t ,  bu t  i f  you  wan t

us to tel l  her that we need her concurrence, I

: n f i n i n A f  a  r r a  - ^ n  ^ a l -  1 - h : t  v a r \ /  n , , i n l z l r r

JUDGE SHEEHAN: I  guess whaL T 'm

. t c ! - 1 -  i  n . r  a l -  M r  K r r r a d a r  i q  t n  q : r r  i n  r r n r r r  . T r r l 1 /

1 7 t h  f i l i n g  - -  . J u l y  1 6 t h ,  t h e  p a r t i e s  h a v e

s u c c e s s f  u l - l y  n e g o t i a t e d  a I I  t e r - m s  n e c e s s a r y  t o

s e t f l e  t h i s  m a f f e r  b u t  i t  S o u n d s  f r o m  w h a t

y o u ' r e  s a y i n g  t h a t  a l f  t h e  p a r t i e s ,  a t  l e a s t  i n

(202) 464-2400
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1  t h e  c a s e  o f  E P A ,  h a v e  n o t ,  b e c a u s e  t h e  s i g n o f f

2  o f f i c i a l  h a s n ' t  c o n c u r r e d ,  h a s n ' t  s u c c e s s f u f f y

I  n e g o t i a t e d  a f f  t e l : m s .

4 You have and people above you,  but

5  n o t  t h e  d i r e c t o r .  S o  t h a t  -  I ' m  c o n f u s e d ,

6  b e c a u s e  y o u  s a i d  y o u  r e p r e s e n t e d  t h e  p a r t y ' s

7 s tand,  and the par ty  in  your  case is  EPA, but

I  E P A  h a s n ' t  c o n c u r r e d ,  a c c o r d i n g  t o  w h a t  y o u

9  j u s t  s a i d .

l v lK .  KHUEGbK:  -Lo  maKe SUre  rna l  L  mt-0

11  c lea r ,  t he  d i v i s i on  d l rec to r  has  i nd i ca ted  she

1-2  d id  no t .  wan t  t o  fo rma l l y  concu r  un t i l  a f t e r

13 publ ic cornment proceeded; however,  we have aff

L4 indicat. ions that she is onboard with the

15 modif icat ions which have been recommended to

16  he r .

I 7  She  exp ressed  no  conce rn ,  she

18  exp ressed  no  ob jec t i ons .  She  s imp ly

19 indicat.ed that her decis ion or her

20 concurrence would not and could not be f inal

21 -  un t i  L  a f te r  pub l i c  comnenL .

22 JUDGE SHEEHAN: But why? I understand

Beta Couft Reporting
wvvw. betarepoft ing.com(202) 464-2400 (800) s22-2382



1 that pubf ic corTrment wif  1 produce who knows wl lat ,

2  and  she  needs  to  take  a  f resh  l ook  a t  i t  t he re ,

3 but as far as what was agreed between the

4  pa r : t i es  be fo re  pub l i c  comment ,  why  can ' t  she

5 agree to those changes now? Putt ing aside what

6 publ ic conment may yield.

'7 MR. KRUEGER: I  can get her to ver i fy

8  tha t  t ha t  i s  he r  pos i t i on .  I  t h ink  tha t ' s

9  i np l i c i t l y  he r  pos i t i on ,  bu t  as  T  i nd i ca ted ,  he r

10  bo t t . om l i ne  was  u l t ima te l y ,  she  can ' t  make  a

11  f i na l  dec i s ion  un t i f  a fLe r  pub l i c  comment .

'J-2 
JUDGE SHEEHAN: Aga i  n,  T 'm not asking

13  abou t  a  f i na l  dec i s ion  a t  t ha t  po in t .  I 'm

14  ask ing  abou t  a  f i naL  ag reemen t  by  he r .  now tha t

15 the mods are acceptable.

L6  MR.  KRUEGER:  I  can  ce r ta in l v  ge t  t ha t

L ' l  c l a r i f i ca t i on .

18 IIUDGE SHEEHAN: It doesn ' t seem f ike

19  you r  s ta temen t  i s  accu ra te  i n  t he  j o in t  reques t

20 for ext .ension in stat ing that the part ies have

2L  nego t i a ted  success  l u l l y .

22 MR. SCHMIDT: Your Honor,  i f  I  - -  th is

13
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1  i s  Rob  Schmid t  - -  i f  I  may  c la r i f y  a  s ta temen t .

2  I  t h ink  ce rLa in l y ,  FFG 's  pe rspec t i ve  on  th i s  i s

3 that the party that we were at tempting to

4 negot iate with was the div is ion -  and Tom and

5 the permit  wr iLer -  because we have always

6  unders tood  tha t  U .S .  EPA 's  f i na l  dec i s ion  on  any

7 agreed to terms and condiLions that we have

8 reachred would have to be cont ingent upon moving

9  the  pe rm-LL  Lo  the  pe rm i t  mod i f i ca t i on  p rocess ,

10 which we have always understood to include the

I l  ab i -L -LLy  o f  U .S .  EPA to  make  changes  based  upon

12  the  requ i remen ts  fo r  pub l i c  pa r t i c i pa t i on .

13  Cer ta in l y  f rom ou r  pe rspec t i ve ,

14  f rom PPG's  pe rspec t i ve ,  an  ag reemen t  has  been

15  reached  w i th  the  necessa ry  pa r t y ,  i f  you

15  w i11 ,  t he  pe rm i t  w r i t e r  and  l ega l  counse l  a t

l - i  U.S. EPA, but we have always understood that

18  the  f i na l  dec i s ion  by  -  we l1 ,  o r i g ina l l y  I

L9 was thinking the regionaf administrator,  but

20 certainly the div is ion head -  was qoing to

2t be something t .hat was subject to the

22  mod i f i ca t i on  p rocess  and  pub l i c  co rnmen t .

L 4
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And so certainly f rom our

n o r q n o r f  i r z a  i . r a , \ / a  r ^ ^  - L ^  - !  - -  - - - ^ ^ * ^ - *  W i t hv s !  r P c L  o , '  o \ j '

U . S .  E P A .  W e  u n d e r s t a n d  L h a t  t h a t  a g r e e m e n t

h a q  a  r - r n t i n . r F n . \ /  i n  i  I  . r n d  . r r o  n r c n a r a d  t o

m o v e  f o r w a r d  w i t h  t h e  m o d i f i c a t i o n  p r o c e s s ,

h o w e v e r  t h a L  u l t i m a t e l y  i s  d e c i d e c l  t o  b e

done -

JUDGE SHEEHAN: Tt  just  sounds l j -ke

EPA, and i f  EPA is  the decis ion-maker  here,  has

n o t  a g r e e d  w i t h  y o u .  M r .  K r u e g e r ,  t h e  p e r m i t

w r i t e r ,  h a s ,  b u t  n o t  t h e  d i v i s i o n  d i r e c t o r ;

r lght  ?

M R .  R R U E G E R :  W e 1 1 ,  a q a i n ,  Y o u r  H o n o r ,

I  - -  w h i l e  w e  d i d n ' t  a s k  h e r  t o  m a k e  t h i s

s t d t e m e n t ,  b a s e d  o n  o u r  d i s c u s s i o n s  w i t h  t h e

d i v i s i o n  d i r e c t o r ,  I  t h i n k  s h e  r e g a r d s  i t  a s

h c i n n  ;  f  i n - l  : n r o o m 6 n f  c , ' l - 1 i a - f  r n  n r r h l  i r -

comm€nt.

A g a i n ,  s h e  - -  I  t h i n k  s h e  f e f t  t h a t

i t  was unnecessary for  her  to  formal ly  say

y e s ,  L h i s  i s  f i n a f ,  a n d  m a y b e  t h a t ' s  a  f a i r - l y

f ine d is t . inct ion,  but  I  th ink that  she fef t
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m o - r e  c o m f  o r t a t ) - L e  n o t  t h a r  g o i n q  L o  L h a t

n ^ i n i  f o o l i n n  i t  . ' ^ - - ' r  n 6 - o c c : a 1 r

But  aga in ,  i f  t ha t  i s  impor tan t  f o r

the  Board  fo r  us  to  c lea r f y  es tab l i sh  tha t ,

h ^ - ^ \ /  I  ^  r l ^  t - ! - - F  ^ - r  - ^ -  i  ^r r u P v  '  L U  a 9 4 r r 1 ,  r

ce r ta in l y  don ' t .  be l i eve  tha t  we

- L  -  ? - a . r i  ^ n ' <  c F n q e  f h ^ f  L h er L i f  -  ! < P ! c - c  r u 9 , v |

n , r y  t - i  p q  h a ' o  r o a r . h o d  a c r r e e m e n l  h e r e  s t r b - i e c t

t . n  n l h l  i .  - ^ m h o - r -

JUDGE SHEEHAN: I 'm looking for  more

I  h : n  a  c e n c a  a q n a - i  r  I  l r r  w h o n  a c l z  i n r r  F n r

much more t ime now and you indicated that you

k n a w  r r n , r  r r o r o  o t f o n l -  i r r o l r r  r i n n a  n ^  \ r ^ , 1

underst .and the Board's concern?

MR.  KRUECER:  T  ce rLa in l y  do  - -

JUDCE SHEEHAN:  You  make  s igna fs  he re ,

i t ' s  done ,  bu t  t hen  i t ' s  sudden ly  no t  done .

I  L  -  v l J q r r  o 9 4 f r r  q r r < w .

MR. KRUEGER: Your Honor,  th is is

M r  R r r r e . r e r  : n : i n  - -  I  d o n ' t  b e ] i e w e  t h a t  t h e

n A r l  i c s  r d F r e  m  i  q - r e n r e s e n f  i  n o  t  o  t  h e  R o a r d  t h e

s ta tus  o f  t he i r  p - rog ress  i n  t h i s ,  essen t i a l l y
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1  n , r v  r n r a a m a n r  r - h a t  - -  o u r  b e l i e f  t h a t  w e  h a v e

2  r e s o f v e d  t h i s  m a r r e r .

3 I  th ink the one th ing we may have

4  f a i f e d  t o  e m p h a s i z e  t o  t h e  B o a r d  i n  s o m e  o f

(  n r r r  n r o r r i  n r r <  h I - - n i  { - h - { -  F  r - '  iI  e d C l l  n q S  v . / d  S  L n d L  L I I - L S

6  a a  r F F m F n t  r ^ r n r r  l r i  j -  h r = n  q t i  I  I  r e a r r i  r e  t h e

7  pa r t i es  to  ob ta in  a  mod i f i ca t i on  o f  t he

8  pe rm i t .

9 JUDGE SHEEHAN: Let me ask

10  Mr .  K ruege r ,  when  do  you  dnL i c i pa te  you  wouLd  oo

11 out wi th a new revised permit  for publ ic

12 conment?

13  MR.  KRUEGER:  Our  be l i e f  i s  t ha t  a l l

1,4 we would need to go forward wiLh would be a

15 modif icat ion of  t -he permit  rather than a

1  R  . ' . r m n l  a l  a l  r z  n o u r  r o i  c < r r a r l  n e r m i  t

I'7 ,fUDGE SHEEHAN: When would that date

18  be?

19 MR. KRUEGER: We have one matter that

20  we  s t i l l  need  to  reso l ve ,  Your  Honor ,  and  a t

2 ' l  f h i s  no in f  we  need  to  have  fu r the r  consu l ta t . i on

22 with EPA headquarters on wheLher Che permit  can

L7

Beta Court Repofting
www, betareporting.com(202) 464-2400 (800) s22-2382



1B

1

2

3

4

5

6

'7

8

9

10

11-

1_2

13

I4

15

_ L O

J-7

t-B

1-9

20

22

h e  m o c l  i  I  i  r . c l  r r s i  n o  I  h r =  n r n - a . h r  f  n r t _ h  i n

4 0  C F R  S e c t i o n  f 2 4 . 1 9 ( d )  .  T h a t ' s  a  r e f a t i v e l y

n e w  r e g u l - a L o r  y  p r o v i s i o n  c h a t  I h e  d g e n c y  r e a : [ ] y

h a s  n o t  u s e d  m u c h ,  i f  a t  a l l ,  t h a t  s e e m s  t o

prov ide for  a s t reaml ined approach t ro per :mi t

m o d i f i c a t i o n  w h e n  t h a L  n o d i f i c a t i o n  i s  r e s o l v i n g

, r  ma  |  |  { -  r  r  r nnn  anna r  I  L r ' i  F } r  f  h -  d . rFn - \ ,  ReCaUSe

i t  i s  f a i r l y  p r e c e d e n t i a f ,  w e  d o  n e e d  t o  t r a v e

f u r  L h e r  c o n s u - L L a L i o n s  w i t h  h e a d q u a r L e r s .

Headquarters ind icated that  they

F ,^- / r - ,  F^ ^^hl1ete tLrat  consul ta t ion

r r n f  i  I  f  h r -  r e o  i n n  ^ . 1 \ / i s e d  t h e m  t h e  m a t L e r

r e a l l w  h a s  b e e n  s F f f l e d .  W e  h a v e  n o w  d o n e

f  hat  We're honi  n . r  r -hat  that  wi l f  be dorre

e : r n e d i  I  i . \ r r < l  \ r

I f  t h i s  p r o v i s i o n s  o f  L 2 4 . 1 9  ( d )

a r e  d e e m e d  n o L  L o  b e  a p p l  i c a b l e  L h e r e  i n

whol  e or  i  n  nar f  .  \^7F \^7rr l  lc l  f  hen nror-eed wi lh

thei r  s tandard modi f icaLion prov is ions under

C F R  S e c t i o n  2 7 0 . 4 1 .  B o L h  p a r t i e s  a r e

farn i l iar  wi th  those -

A s  M r -  S c h m i d t  i n d i c a L e d ,  w e  h a v e
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e l o r r e  I n n e d  ^  d r ' ^ r m a n l  l h e f  q h c r ^ r c  l -  h p  c n F .  i I i C

l anguage changes.  once we know wh lch  veh lc fe

i  s  r h e  a n n r n n r  i a  I  e  . r e h  i . l  F  I  n  r q F  m v  h o l i e f

i  s  f  h a l  w e  . 4 n  c t c l -  f  h c i I  m O d  i  I i C a L i o n  o u t

L r e f o r e  l - h e  n r r b l  i .  v 7 i  t h i n  a  m a t t e r  o f  a b o u t  a

w e e k .  e s f d b l i s h i n o  l h e n  a n n r n n r i a t e  o r r t r l  i c

. . m r n l n i  c . t 1  i ^ n  n r n r i  i  q L o n s ,

AfLe r  we  r  ece  i ve  ou r  pub  I  i c

comments,  we bef ieve we can move forward

e v n r . d i I  i n r r s l w  t n  r p s o o n c l  t o  t h e m  a n d  t o

f i na  l i ze  t he  app rop r  i aLe  pe rm i  t

mod i f i ca t i ons .  So  i f  you ' re  ask ing  me  fo r  a

spec i f i c  p ro jec t i on ,  I  wou ld  say  tha t  t ha t  I

do be1. i  eve that we wi 11 have the

modif icat ions resofved in about two months,

which was the basis for our asking for an

a v i  a n c i  ^ n  F ^  C o ^ t _ 6 n h ,- - P ' - . . . - e r .

JUDGE SHEEHAN: When you say in your

f i l i n q  o n  J u l y  1 5 t h ,  t h e  s e n t e n c e  a f t e r  y o u  s a y

c , r r . n a c c € r r I l r r  n o n n t i a j -  a d  , r l  l  r a r m <*  * .  - - - . . . - ,  vou

saw \ /o r r  recr i r  i  re  f  r r r f  her  t ime to  ob ta in  f  ina . l

approval  .  Is that what you just  descr ibed, the

I
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t  headquar te rs '  app rova l  on  the  veh ic le  fo r

2  s t r eamI i n i ng ,  o r  some th ing  e l se?

3 MR. SCHMTDT: Your Honor,  th is Rob

4 Schmidt.  That was actual ly something'  e. lse. We

5  reached  f i na l  ag reemen t  t he  a f te rnoon  o f

6  Ju l y  16 th .  And  we  hadn ' t .  a t  t ha t  po in t

?  F x n h ^ n r r e d  t  h a  l a - 1 c r t t ; t r r e  f  n r  :  I  '  s i . :  6 f  1 6 9

8  mod i f i ca t i ons .  And  bas i ca l l y  my  c l i en t  sa id  we

o  l  - . . 6  l - r r r f  r n r e ' , r F  . - r . 1 r  f  n  q p e  i  L  b e f  o f  e  w ew !  v v L

1 n  r - : n  a n n r n r r o  i  t

11 And that  was - -  because we were

1 ,  r r n d c r  f h c  n r c r z i 6 l g  O r d e r S  o f  t h e  B o a r d  t o

13 f i le  a respons€ by July  16th,  we had t .o

1-4 inc lude that .  language because - -  f rom my

1 5  c l i e n t ' s  p e r s p e c t i v e ,  w h i l e  w e  h a d  r e a c h e d

1  6  f  h A i -  ^ . r r a a m a n l -  j  n  n r  i n r :  i  n  l e .  w e  h a r i n ' t

I '7  exchanged the language and we had Lo see the

1 8  l a n g u a g e .

1,9 MR. KRUEGER: Your  Honor,  that  that

2 0  f i n a f  v e r i f i c a t i o n  o f  f a n g u a g e  a l s o  h a d  t o

2 t  p r o c e e d  w i t h i n  E P A  R e g i o n  5 ,  a n d  L h a L  d - L d  h a p p e n

2 2  v e r y  s h o r t l y  a f t e r  w e  f i f e d  t h e  s t a t u s  r e p o r t .
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,JUDGE SHEEHAN: Al though i t  d idn ' t

o c c u r  a t  t h e  d i v i s i o n  d i r e c t o r  l e v e l ?

MR. KRUEGER: Correct  -  A l though the

d i v i s i o n  d i r e c t o r  h a s  b e e n  b r i e f e d ,  t h e  d i v i s i o n

d i r e c t o r  h a s  i n d i c a t e d ,  a s  I  e x p r e s s e d ,  n o

p r o b l e m s  w i t h  i t .  S h e  d i d n ' t  f e e l  t h a t  s h e

h a  : n r o o d  , ' i t  h  l h aL U  > d y  L t r c r L  s - - _

mod i f i ca t i ons  un t i l  she  saw pub l i c  conmen t .

JUDGE SHEEHAN: So you say you 've

l - a l k e d  f  o  h e , e ' l n r r r r l - o r c  n  l r o l d r r  M r  k r t t . ' ..  - - - - -  I e r ,

about .  the st reaml in ing vehic le?

M R .  K R U E G E R :  Y e S ,

,JUDGE SHEEHAN: When did you speak to

them?

M R .  K R U E G E R :  W e ' v e  a c t u a l l y  - -  w e

have been ta lk ing wi th headquarters s taf f  about

t h i s  q u e s L i o n  s i n c e  t h e  b e g i n n i n g  o f  t h e

cafendar  year ,  but  we ind icated to them that  at

L h i s  n o i n f -  w e  n o u r  h a v e  a  f i n a l  r e s o l u t i o n  a n d

r n r c  r c r ' l  l \ /  n p a . ]  l - . - 1  ̂ n q s r o r  l - h i c  . r r r a q t -  i  n n  a r r i c l t l r ;

That communicat ion occurred, I  th ink our f i f ingf

was last  Thursday, and I  was in touch \ , r i th the

(202) 464-2400
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1  a p p r o p r i a t e  c o n t a c l s  a t  h e a d q u a r L e r s  F r i c l a y

2  m o r n i n g  f i  r s c  r h  i  n g .

3 JUDGE SHEEHAN: So why does i t  requi re

' - - -  - r  r n " n h  A , , n , , c l -  i r r  n  q o n t  6 m h a r  l ^  d o r+  c : , r - L  L I l v  w c l y  L l - t ! v u 9 r r  n u y u r L  r r - L v  J L I T L L T L ' V L !  L v  V L  !

q  F h i  e  n r r f  i  f  r / . r r ' r v e  r  l r e r - l ' z  h c n , r n  l -  \ O 5 € '_ Y v u  v L  u r ! L q s j  ! ! v u ' r  L r

6 conversat ions wi th headquarters ear f  ier :  th is

' l  year ,  a t  the beginning of  th is  year?

I  MR. SCHMIDT: Your  Honor,  Rob Schmidt .

9 Depending on how we go forward wi th the

1 0  m o d i f i c a t i o n  a n d  w e ' f l  h a v e  t o  f i g u r e  o u t

1 1  w h e t h e r  t h i s  i s  a  C l a s s  I I  o r  C l a s s  I I I  p r o d u c t

1 2  m o d i f i c a t i o n  t o  g e t  L h e s e  c h a n g e s  j m p f e m e n L e d ,

1 3  t h e r e  i s  a  - -  a t  l e a s t ,  f  b e l i e v e  a  6 0  d a y

1 4  p u b l i c  c o r m e n t  p e r i o d  o n  L h e  p r o p o s e d

1 5  m o d i f i c a t i o n .

16 ,JUDGE SHEEHAN: That 's  not  why I

1 - 1  a s k e d .  I  a s k e d  w h y  d i d  i t  t a k e  s o  l o n g  t o  g e t

1 R  j - h p  n r i - 1 r r . , q a r l  m r - r d i  f  i a d  n a r m i t  u - r r r t  l n r  n r r h l  i r

1"9 colnment ?

20 MR. KRUEGER: Your Honor,  th is is

21" Mr.  Krueger.  T bel ieve that I  had represenEed

22  ea r l i e r  Lha t  we  though t  we  cou ld  ge t  i t  ou t  ve ry
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1  qu i ck l y .

2 , IUDGE SHEEHAN: But  you said that  was

3  S e p t e m b e r ,  w h i c h  d o e s n ' t  s o u n d  r e a l f y  q u i c k l y  a t

4 af l ,  g iven the fact .  that  you say began the

5  c o n v e r s a L i o n s  w i t h  h e a d q u a r t e r s  i n  J a n u a r y ,  o r

A  a : r l 1 7  i n  l h a  n -  l a n , { a r  ' , o a r  r a n r a r a n t - a - lr J  r r r  L r r s  l L 4 ! ,  u r  l v u  ! q P ! s - s r r ( q u .

MR. KRUEGER: Your Honor,  T muSI have

R  m i q q n n k e n  f h p n  T  I  h o r r o h l  t h a t  T  S a i d  a n d  I

e  r - a r f  r i n l \ /  m a a n i -  r r  r - - - , A  t -  h a  n o r m i  I ,L u r r r f  I  - c r y  w E  L r r L  P L r r L L r  L

10  mod i f i ca t i on  comp- le ted  by  Sepcember .

11 JUDGE SHEEHAN: You mean completed

1-2 throuqh Dublic comment?

13

L4

MR- KRUEGER: Exact ly.

JUDGE SHEEHAN: That may be my

15 mistake. T thought you meant just  out,  not wi t .h

1 6, nrrhl i  r-  r ' . \mmenl- renp irred I^IhFn dl.r ,zOU think

1-1 you' ] f  qet-  i t  out then --  received with publ ic

18 conrment ?

1-9 MR. KRUEGER: My bel ie f  is  that  we

20  shou fd  be  ab le  to  ge t  t he  mod i f i ca t i ons  ou t

21" within about a week after we get th is decis ion

22 on what the appropr iate vehicle would be. And I

Beta Court Reporting
www. betareporting.com(202) 464-2400 (800) 522-2382



24

1 am very hopeful  that we wi l l  have our input f rom

2 headquarters on that quest ion within about a

3  week  o r  so .

4 JUDGE SHEEHAN: So you think what

5  then  - -  sounds  - l i ke  you ' re  guess ing  two  weeks  o r

6  so ;  i s  t haL  r i gh t  ?  To  geL  i t  ou t?

7 MR. KRUEGER: That is my current

I  expec ta t i on .  Th i s  i s  Mr - .  K rueger  aga -Ln .  And

9  aqa in ,  t haL  i s  sub jec t  t o  mak ing  su re  tha t  we

L0 have everything cleared with PPG as v, /ef  l .  My

11  imnress i  on  f  rn r l  ou r  d i scuss ions  w i th  the  PPG i s

1 -2  they '11  work  t . o  f as t - t rack  th i s  as  we11 .

13 MR. SCHMIDT: This is Rob Schmidt.

14 Absolutel"y.

l-5 LIUDGE SHEEHAN: so given the fact that

1 6  l -  h^ j -  n . ] i  n l -  ' " rc '  I  I  L rc  n rn l -uh l  r r  ha  i  n  the  _15 Lh  Or

L1 maybe 16th --  15t.h monl-h,  and the Board is

18  anx ious  j us t  t o  geL  Lh i s  th ing  reso l ved  e i l he r

L9 by br ief ing i t .  in your argument and having a

20  dec i s ion ,  o r  by  hav ing  the  pan t i es  take  i t

2a away --  would you have any object ion to the

22  Board  o rdeT ing  thaL  Lhe  - reg ion  f i l e  i t s  response
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t o  I  h e  n e t  i  t  i o n  i n  t h r F A  i ^ ? a a k c  i  f  r h o  n a 1 p i 1  p 6 6 [

i  s  not  orr f  fnr  nrr l r l  i  g  comment  before that  t ime?

MR. KRUEGER: Your  Honor,  th is  is

Mr.  Krueger .  This  may be a good oppor t .un i ty  to

I  t h i n k  r - l  a r i  F r r  q r . ' m F  A n n A r e n f  c o n f u s i o n  -  T h e

EPA Region 5 has f i led iLs response to the

p e t i t i o n  f o r  r e v i e w .  W e  f i l e d  t h a t  w i t h i n  t h e

d e a d l i n e  t h a t  t h e  B o a r d  o r i g i n a f l y  e s L a b l i s h e d .

S o  t h e  m a t t e r :  i s  e f f e c t i v e l y  f u 1 1 y

b r i e f e d .  A n d  i t  w a s  a f t e r  E P A  f i l e d  i t s

r F s n . l n s e  f h . r r  f h F  n ^ r l i e s  i n i f i a t e d  t h e i r

rF. r reqt  f . r  A <f^1/  because we bel ieve that

i h a  m - r - t -  a y  r . r r c  r : n > l - r l  a  a F  r a c n  l r r r i  n n  h r r

? r f L ^ r '  { - L - n  r F . ' r r i r i n n  t - h o  R ^ : r  r l  L oL  r r s r r  !  L  \ 4 u r !  r r r : J  u r r !  u v q !  \

r e v i e w  t h e  m e r i t s .  S o  t h e  m a t t e r  i s  f u 1 l y

b r i  e f e c l  a n d  r a e d ' z  i r - l  n r o c e e c l  .  i f  r h a f  h e c o m e s

n e c e s s a r y .

JUDGE SHEEHAN: Okay.

MR. SCHMIDT: Your  Honor,  th is  Rob

Schnidt .  I  do want  to  concur  wi th Mr.  Krueger

o n  f h ^ i -  n . \ i n f  I  h r l -  f  h o r z  . l i . l  f  i  l e  | - h a i

w i  t h  i  n  f h e  f  i  m e l  i  n e  o r o v i d e d .  T  t h i n k  t h a t

(202) 464-2400
Beta Couft Repofting
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n r o . - e F d i  n f l  ^ i -  f  h i  q  n r . ] i  n l  \ n r i  l h  o r a l  a r o | m e n t  o r

a n v  s o r l  o f  h e a r i  n . r s  o n  t h i s  m a t t e r  w o u l d  n o l :

r F i l  l \ /  l r c  n r . ^ o c c : r 1 /  b e c a u S e  . r l  L  o f  t h e

subs tan t i ve  i ssues  have  been  reso fved .  I  mean ,

we  c t re  aL  a  po in t  no rd  where  we  a re  e f  f  ec t  i ve  Ly

d t = a l  i n r r  o n  l w  w  i  t  h  n r o c e c l u r a l  m a t t e r s  t o

i m n l c m e n f  f h a  a . j r p a m p n f  h e f w a A n  t h e  n . r r t  i e S ,

JUDGE SHEEHAN: Right ,  but  you

understand our  concern.  The proceduraf  mat ters

a r , -  e r = e m i  n a r  f  r r  e ^ f  r r n  m ^ r F  m n n f  h s  f  h a n  t h e

- r , l - - r  - - F i . - -  - { -  { - L ;  -  ^ ^ : - ,  n * r  - - - i -  T ' h  ^ ^ i h ^p r - r  r  r L  L  .  f u r u  d ! ] d - l r r ,  _ L  r L r  l j u  r  '  1 9

b a c k  t o  y o u - r  r e p r e s e n t a t i o n  i n  J u n e  t h a t  y o u ' d

h : r z e  r n m n l a t - a  : n r ]  f  i n a  l  r o c n l r r t i n n  l - r r  z  . l r r l ' .  - ^L  l v r r  v J  u u I y ,  c l ' r u

t h e n  i n  , r , , l r r  e = r r i  h r r l  : l  I  l -  a r h q

s e t t f e d .

Rrr f  j -han r /Ou had three Other  iSSues

you put  ouE,  and you wanted unt i l  September

hefore v . ' r r  . - rFf  h . r  r -k  19 uS wiEh another

p r o p o s a l  l o r  h o w  m u c h  m o r e  t i m e  i t  m i g h t

t a k e .  T t  d o e s n ' t  s o u n d  - L i k e  i t ' s  j u s t

winding down.  Can you understand that

n c r q n a . l  i  \ r a  r r  i  r r e n  t h o  u : r r  r r n r r  h a r r o
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a - r i r - r l a f e d  l h i n r r s  i n  v n r r r  r a . F n 1 -  f  i  l i n o s ?

MR. SCHMIDT: This  is  Rob Schmidt .  I

guess my response t .o  that  would be that  would

p r o b a b l y  b e  t h e  r e s u - L t  o f  i n a r t f u l  d r a f c i n g

l - l a 1 -  r d € 6 n  M r  K r r r A d a r  . - - . i  - - , - -  r  t  - -  F ^  - - r
u ! 9 !  L  a l r l r  r L r y - E  L  r

aler t ing the Board cfear ly  enough that  there was

g o i n g  t o  b e  a  s e c o n d a r y  s e L  o . [  c o n s i d e r a L i o n s

on.- i=  fhF n: r . f  i  eq had y6s6lygd the subsl_ant ive

i s s u e s .

MR. KRUEGER: And th j -s  is  Mr.  Krueger .

T woul  d acrree \^ t i  f  h  f  haL.  And whi le  T th ink we

have been c learancing,  we were work ing towards

^ n  A . r r a F m . ] n l  l - ^  m ^ , - l  i  f  t r  I h o  n o r m i t  D 6 r h :-  _- - - -1ps we

coufd have been c learer  that  once that  agreement

was reached,  that  we would s t i l l  have to go

f h r o r r o h  f  h F  n c a e q s a r , .  n r n r - e d r r r a l  q i p n c  a s

Mr.  Schmidt  ind icated.

,JUDGE SHEEHAN: And this too in the

face of  the statement  in  the ,JuIy  order  that  no

fur ther  extensions wi l l  be granted,  and that  was

a c t u a f l y  s a i d  e v e n  b e f o r e  t h a L ,  w i t h  r e f e r e n c e

to the ,June 13 f i I ings .

Beta Court Reporting
www.betareporting.com(202) 464-2400 (800) s22-2382



2B

1 So i t .  the concern here is  thaL

2 we thouqht  that  th is  is  moving to c losure.

3  T h i s  i s  a n  o 1 d ,  o f d  c a s e  a s  i t  i s ,  a n d  n o w  w e

4 are being tofd there is  a foL more process

5 and procedure to come, which could qobble up

6  m a n w  m n r F  m n n f h s .

7  Bu t  I  t h ink  tha t  you  go t  you r  word ,

8 l . l r .  Krueger,  that even though --  I  know i t 's

9  no t  - -  you  can ' t  be  abso fuLe fy  c lea r ,  bu t  you

10  expec t  - -  we l f ,  bo th  o f  you  expec t ,  w i th in

11  two  weeks ,  you ' - L I  ge l  ouL  t he  mod i f i ec l  pe rm iL

12  fo r  n r t r l  i  r -  comment .  You ' re  bo th  comfo r tab le

13 wi t.h that s tatrement ?

1-4 MR. SCHMIDT: Your Honor,  th is is

15 Mr.  Schmidt --

1 6 ,JUDGE SHEEHAN : Fac t

1 1  Y o n r a c 6 n f ^ r - i ^ h c

18  MR.  SCHMTDT:  As  fa r  as  Mr .  K rueger ' s

19 representat ions go, I  cerLainly think that we

20 could marshal resources on our end to be able to

2 'L  do  tha t ,  depend ing  upon  wha t  t he  u l t imabe

22  dec i s i on  i s  as  t o  t he  p rocess .
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vvww.betareporting.com(202) 464-2400 (800) s22-2382



29

1

2

3

4

5

6

'7

8

9

10

11

L2

13

L4

15

1-6

I7

18

L9

20

Z L

22

MR. KRUEGER: Yes? Judge, and thls is

Mr -  K rueger -  T  a f so  don 'L  wan t  you  to  take  ou r

hes i ta t i on  as  conce rn  tha t  we  wou ldn ' t  mee t

those deadl ines. I  th ink as Mr.  Schmidt was

i n d i n ; f  i n r r  f h a  d p n i s i o n  o n  w h j c h  v e h i c L e  i s

g o i n g  L o  l : e  u s e c l  w i  I  I  c l e t e r m i n e  w h i c h  e n L - i L y  h a s

|  . 1  l -  ̂ k a  I  h a  l a l - , n r i n d  ^ : r  i n  l -  a r m q  n F  a a F l  ; n . r  j - h p

mod i f i ca t i ons  ou t .

So we can only --  I  th ink we can

on ly real-Ly la-Lr ly speak f  or our owr 'r  c-L-Lenrs,

but I  wi l f  indicate that --  as Mr.  Schmidt

d i . l  r  r -  h i n L  m r r  a l  i a n r  i e  v o > r f t r  i ^  m ^ \ 7 a

forward wi th in that  t ime f rame.

,JUDGE SHEEHAN: I  th ink Ms.  Berr ios

h a <  =  a , , o c t i n n

MS. BERRIOS: I  had a quest ion for

Mr .  K ruege r .  You  men t i oned  L24 . I 9  ( b )  as  t he

p rov i s ion  g i ven  w i th  mod i f i ca t i on .  I s  t ha t  a

new provis ion, and how new ls i t?

I  have a copy here of  the CFR, but

i t ' s  a  2006  ve rs i on ,  and  i t  doesn ' t  - -  t he

p rov i s . i on  t t ra t  re f  a tes  to  124 .  19  (L ' )  doesn ' t
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deal  wi th  mechanism, so I  was wonder ing i f

t h i s  w a s  a  n e w  p r o v i s i o n ,  r e c e n L  o n e ?

M r .  K r u e g e r ?

M R .  K R U E G E R :  Y e s ,  I  d o n ' t  h a v e  i t

h e r e  i n  f r o n t  o f -  m e .  a n d  T  ^ n ^ l n n i z o  f n r  l } I 3 1  .

My bel ie f  is  that  that  prov is ion was added a l -

r o l r c r h  l  v  I h c  I i m { =  f  h , . r t  t h e  A o e n . v  r r - v i q e d  i L s

p r o c e d u r a l  r u l e s .  T h a t  s t i l l  s e e m s  n e w  t o  m e ,

a l  r h o r r c h  T  r ' - a l i ? F  I  h ^ l  ' , :  n r n h a h l  t ;  l ^ ' o o n  i n  n l : r e

now for  about  four  or  f ive years.

But  i t  was done in  conjunct ion wi th

t h a t .  A n d  a s  I  i n d i c a L e d ,  L r o m  a - L - L  L h e

r e s e a r c h  t h a t  I ' v e  d o n e  a n d  a l l  t h e  p e o p l e

I ' v e  t a l k e d  t o ,  i t ' s  n o t  a n y t h i n g  t h a t  t h e

A o e n c w  h a s  r e a l  l v  h a c l  r o  i  n r r o k e  r z e r w  m l c h  a t

t h i s  p o i n t .

MR. SCHMIDT: Your  Honor,  Rob Schmidt .

Tf  I  may of fer  an observat ion.  T have a second

RCFA permi t  appeal  in  f ront  of  the Board pending

r ight  now on behal f  o f  the Dow Chemical  Company.

And in  that  - -  that  case has a lso resofved

i t s e l f  o n  a  s u b s L a n t i v e  b a s i s ,  b u t  L h e  q u e s t i o n

I
(202) 464-2400
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t  h a s  b e e n  n o s e d  i n  t h a t  c a s e  a s  w e l f  a s  t o  i r h a t

2  p r o c e d u r e s  n e e d  t o  b e  u s e d  t o  m o d i f y  t h e

3 under  - Iy i  ng RCRA permi  t  .

A n d  l h F  1 a s n r ] n s e  i n  L h a L  m d L l  e r  \ ^ r a s

5  t h e  s a m e  a s  M r .  K r u e g e r ' s  r e s p o n s e ,  i n  t h a t

6 th is  procedural  ru le appears to  be something

7 that  has not  been used a greaL deal  .  And I

8  t h i n k  t h a t  M r .  K r u e g e r ' s  o b s e r v a t i o n  a b o u t

t  h e a d c r r d T r F r c  n e e d i n o  1 - o  h e  i n r r n l . r e r l  i s

1  n  s o m a f  h i  n o  I  h ; t  |  ' l / e  e y n e r  i e n r - e c i  i  n  a n o l h e r

I 1 cont- ext .

1-2 J U D C E  S H E E H A N :  T  t h i n k  u n l e s s  t h e

13 par t ies have anyth ing more to add,  \^ /e can wrap

L 4  L h i s  u p .  A q a i n ,  I  d o  w a n t  t o  s t r e s s ,  T ' m  g o i n g

15 to speak about  th is  wi th  the other  judqes,  who I

L6 th ink shared the f rust rat ion that  th is  has gone

1-1 on qu i  Le a whi- le  and gone on most  recent  Iy  -Ln

18 the face of  reDresentat ion that  i t  was about  to

1 9  c o n c l u d e  - -  a n d  s u d d e n l y  i t  d o e s n ' t  s e e m  l i k e

2 A  i t ' s  a b o u t  t o  c o n c l u d e  a t  a l l .

2L T r^ i . r r r l  d MY taa'11. ' .1. 'Y- - r - - ,  u r g e  y o u

22 to get  wi th  your  d iv is ion d i rector  r ight  away

31
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and  ind i ca te  to  us  whe the r  o r  no t  t he re ' s  any

d  i  sao r r . r=men f  on  hF r  nA  r f  r ' r ' i  I  l - '  Fnn r ^ \ 'A  I  a t

f e a s l  a s  o f  L h e  m o d s  b e t w e e n  L h e  p a - r L i e s

w l ' r e f  F v F r  r - r ) l  I  i n r r  " t ^  
- .  t b l l cr u u L ' " v  L r t c  ! / '

. - 6 m m ' 1 n  l  m i  n h l -  h a

And  a l so ,  Mr .  K rueger ,  u rge  you  to

ge t  w i th  OGC o r  whomever  you ' re  speak ing  to

e F  h F ^ d l T r r : r l -  a r <  t  / ' \  l h a  \ / a b i . l a

i s s u e  - -  s L r e a m l i n i n g  i s s u e  s o  t h a t  t h i s

b e g i n  c a n  g e t  o u L  q u i c k l y .

M R .  K R U E G E R :  Y e s ,  , f u d g e .  T  c e r t a i n f y

in tend t ro do that .  And you know, I  understand

and share the Board 's  concern that  th is  has

dragged on for  some t ime now. You know, 1 wi l l

note that .  the Board was very grac ious in

g r a n t i n g  t h e  l a s t  e x t e n s i o n .  O n  s e e i n g  t h e r e

w i l l  b e  n o  f u r t h e r  e x t e n s i o n s  u n l e s s  t h e  p a r t i e s

h a r r e  c r r n n a c c f r , l l r r  n o n n t - i : r - a r i  r l  I  r o r m c  l - / .  - ^ +  r  1 ^J L u r ,  ) ,  r r c 9 v L r s L L u

l  h i s  m a l  l - F r  r  . r a n r r i n e l v  d o  l - e l  i  c r r e  r n r r .  h a v e

r e a c h e d  L h a f  r } o i  n l  I  f  w e  h a r l n ' l -  .  \ , v e  w o r r l d n ' L

have made the further request for exLension of

s tay  .
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I  d o  f i r m l y  b ' e l i e v e  L h a t  t h e

q , - \ a r d ' s  w i l l  i n r r n o s s  I n  . r . r n r  , ) q  f  i m e  l - ( )  S e e

i f  w e  c o u f d  r e a c h  a n  a g r e e d  r e s o l u t i o n  h a s

produced a substant ive resofut ion at  th is

p o i n t  t h a t  i s  a d v a n t a g e o u s  t o  a l l  t h e  p a r t i e s

a n d  t n  t L A  A d a n - \ '

We are gratefu l  for  the extensaons

l - h a  P ^ r r r ' l  h : c  n r r n r - a r l  r r c  : n A  r  . . l ^  f i ' m l .-  * -  - - - . . . r v

b e l i  e v e  t h a L  b y  S e p t e m b e - r ,  i f  w e  a r e

c o m p f e L e f y  d o n e ,  w e ' r e  g o i n g  t o  b e  w e l l  a L o n g

in the process,  and have someLhing tangib le

to show tLre Board and have a very concrete

i d e a  o f  t h e  f a c t  t h a t  t h i s  i s  g o i n g  t o  b e

r e s o l v e d  -

JUDGE SHEEHAN: Thank you both.

M R .  S C H M I D T :  T h a n k  y o u .  Y o u r  H o n o r .

MR. KRUEGER: Thank you -

/ r , 1 1 - , ^ - - . , ^ ^ -  - r -  a n n r n v i m a l -  a  l r z\ v v r r e ! e u l r u l I ,  a L  u p p ! u ^ f r L ' r L L r  1

1 1 ; 3 3  a . m . ,  t h e  T E L E C O N F E R E N C E

was adj  ourned.  )

* * * * *
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